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The problems created by the Commission’s failure to clarify Section 652’s reach have
become particularly acute. Many CLECs are struggling to raise capital. CLEC-cable
combinations provide a unique opportunity to mount an effective challenge to incumbent LECs,
which maintain a dominant position in serving business customers, the principal customer
segment served by CLECs, in most areas. But Section 652 has emerged as a potentially
insurmountable and wholly unjustified hurdle to cable acquisitions of CLECs, untethered from
its purpose. To remove this unnecessary barrier to transactions that do not implicate the
concemns underlying Section 652, the Commission should issue a declaratory ruling clarifying
that Section 652 does not restrict transactions between CLECs and cable operators. The fact that
the hurdles associated with an expansive construction of Section 652 could prevent such a
transaction, together with the likelihood that resolving this interpretive question in the context of
a particular transfer-of-control application would cause undue delay, warrants declaratory relief
in advance of any particular transaction.

Alternatively, NCTA has filed concurrently a Conditional Petition for Forbearance
requesting that, if the Commission finds Section 652 applicable to CLEC-cable transactions, it
forbear from enforcing Section 652 in its entirety in the context of CLEC-cable transactions, or
at least forbear from enforcing the LFA approval requirement in such circumstances.

Finally, if the Commission were to deem Section 652 to restrict transactions between
CLECs and cable operators and deny the Conditional Petition for Forbearance, NCTA requests
that the Commission establish substantive standards and time limits to facilitate expeditious
consideration of waiver requests, including standards that apply to LFAs. The Commission’s

action on these requests is essential to provide clarity and fulfill the vision of the 1996 Act by






prospect that such transactions will be presumed unlawful and approved only if (1) the
Commission grants a waiver, and (2) all implicated LFAs consent, creates a potentially
insurmountable barrier to efficient business combinations that would not remotely threaten any
public interest harm.

A. The Text of Section 652, Read in Light of Its Purpose, Confirms Congress’s
Intent To Prevent Incumbent Consolidation.

The text, structure, and history of Section 652 confirm that Congress intended it to limit
the ability of the incumbent LEC and the incumbent cable operator in a given area to combine in
order to prevent consolidated control of both wires to a customer’s premises.

Congressman Edward Markey, one of the principal authors and negotiators of the 1996
Act, stated during the period leading up to its enactment: “One company should not control both
the phone and the cable wire running down the street. The goal of congressional action should
be to preserve a two-wire, competitive world.”'? In the years after the 1996 Act was passed, the
Commission made similar statements with respect to Section 652’s purpose. For example, ina
proceeding involving US West, the Cable Services Bureau stated that “the premise of Section
652 is that if the LEC and the cable operator within its local markets are not owned by one entity
... there is a greater likelihood of competition as envisioned by the 1996 Act.”"> The use of
“the” LEC—which, unlike “a” LEC can only refer to the incumbent—Ileaves no doubt that the

Bureau understood the provision to apply only to combinations of incumbent providers. The full

Edward J. Markey, Cable Television Regulation: Promoting Competition in a Rapidly
Changing World, 46 FED. CoMM. L J. 1, 6 (1993).

US West, Inc., Memorandum Opinion and Order, 13 FCC Rcd 4402 4 4 (CSB 1998) (“US
West Extension Order”) (emphasis added).
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Commission has also noted that “Congress’ main concern in enacting section 652" was to avoid
having an ILEC purchase a local cable operator “and thus control both wires to consumers.”"*
The text and structure of Section 652 reflect and reinforce its purpose of preventing this
limited form of cross-ownership. Section 652(a) prohibits a LEC from acquiring a cable
operator only to the extent the cable operator provides services within the LEC’s “telephone
service area.”'* By definition, “telephone service area” includes only the area within which the
LEC provided telephone exchange service as of January 1, 1993.'% If a CLEC was not providing
telephone exchange services as of January 1, 1993—and it is doubtful that any existing CLEC
was—then subsection (a) by its terms has no application to a CLEC’s acquisition of an
overlapping cable system. Section 652(c) likewise prohibits LECs and cable operators from

entering into certain joint ventures where their respective “telephone service areas” and franchise

Applications of Ameritech, Corp. & SBC Communications, Inc., Memorandum Opinion
and Order, 14 FCC Rcd 14712 § 564 n.1081 (1999) (emphasis added) (“SBC-Ameritech
Order”); see aiso See Statement of Sen. Bob Kerrey, 141 Cong. Rec. 8134 (June 12,
1995) (“In the managers’ amendment offered earlier, the managers changed the
regulations as it affects in-area acquisition of cable, which I think is going to be terribly

- important to maintain a competitive environment. Personally, I believe strongly, at least
in the short term, unless households have two lines coming in — a telephone line and a
cable line — it is not likely that you are going to get that kind of competitive situation.”)
(emphasis added). See also Statement of Sen. Kerrey, 141 Cong. Rec. S7881 (June 7,
1995) (“I have serious problems saying that telephone companies can acquire cable
companies inside of their area immediately. Mr. President, I believe we have to have two
lines coming into the home.) (emphasis added). Senator Kerrey also introduced a letter '
he received from the State of Wisconsin Department of Justice which stated, in part, that _
“legislation should continue to prohibit mergers of cable and telephone companies in the
same service area. Such a prohibition is essential because local cable companies are the
likely competitors of telephone companies. Permitting such mergers raises the
possibility of a ‘one-wire world,” with only successful antitrust litigation to prevent it.”
141 Cong. Rec. 8206 (June 13, 1995) (emphasis added).

15 47 US.C. § 572(a).
16 1d §572().



areas overlap.!” Once again, the inclusion of “telephone service area” limits this restriction to
joint ventures between cable operators and incumbent LECs. Thus, there is nothing in the text of
subsections (a) or (c) of Section 652 that would prevent a CLEC from acquiring or entering into
a joint venture with an incumbent cable provider operating within its service area.

Section 652(b), which limits transactions flowing in the opposite direction (i.e., where the
cable operator is the acquiring entity), likewise should be read to restrict a cable operator only
from acquiring an incumbent LEC (or a CLEC that provided telephone exchange service as of
January 1, 1993). Section 652(b) limits the acquisition of a “local exchange carrier” by a cable
operator where the LEC provides service “within such cable operator’s franchise area.”'®
Although Section 652(b) does not refer explicitly to an “incumbent” local exchange carrier or to
the target’s “telephone service area,” there is no reason to believe that Congress intended it to
extend beyond the purpose of preventing consolidation of the two wires to a customer’s
premises.

The history of Section 652 reinforces this interpretation. Section 652 replaced the cross-
ownership ban that had been imposed by prior Section 613(b)(1) and was repealed by Sectim;
302 of the Telecommunications Act of 1996."° Section 613(b)(1) had prohibited a “common
carrier” from providing video programming within its “telephone service area.””® Although the

statute referred to any “common carrier,” the Commission limited the cross-ownership ban only

s Id. § 572(c).

'8 Id § 572(b).

” See S. Rep. No. 104-230, at 171-74.

0 47U.S.C. §533(b)(1) (1994) (repealed).









mergers involving SBC/BellSouth/AT&T and Verizon/MCI. There can be no legitimate
justification for such an upside-down regulatory framework.

Accordingly, the best reading of Section 652(b) is that it is simply the mirror image of
Section 652(a), targeted at the same class of transactions flowing in reverse.”* Read as mirror-
image provisions, Section 652 does not limit combinations, joint ventures, or any other business
relationships between CLECs and cable operators.

B. The Commission Has Previously Indicated That Section 652(b) Is Limited to
Transactions Involving Incumbent LECs.

Prior to the Commission’s decision to subject the Comcast-CIMCO transaction to Section
652’s limitations on cross-ownership, the Commission itself had suggested that Section 652(b)
limits only a cable operator’s ability to acquire an incumbent LEC. Shortly afier Congress
enacted the 1996 Act, the Cable Services Bureau in SouthEast Telephone was called upon to
decide whether a waiver of Section 652 was required for an incumbent cable operator to
commence offering local exchange services within its franchise area. The Bureau concluded that
no waiver of Section 652 was required, noting in part that SouthEast was “not purchasing or
otherwise acquiring an interest in an incumbent LEC that provides service in [its] cable franchise
area.”” The Bureau also stated that, “by its terms, [Section 652(b)] applies only to acquisitions
of; or joint ventures with, existing LECs by cable operators.”® The Bureau’s explicit use of
“incumbent” and “existing” indicates its understanding at the time of the 1996 Act that Section

652(b) was intended to target acquisitions and other combinations only with incumbent LECs.

24 See also 4 ANTITRUST LAWS AND TRADE REGULATION § 64.04 (Matthew Bender, 2d ed.)
(referring to Section 652(a) and (b) as “mirror restrictions”).
SouthEast Telephone, Ltd., Order, 12 FCC Red 2561 § 7 (CSB 1996) (emphasis added).

» Id. 9 5 (emphasis added).
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Although the Commission confronted this concern in the Comcast-CIMCO Order, it
ultimately declined to resolve the problem, as it left intact Detroit’s p;xmorted veto of a pro-
competitive and pro-consumer transaction. The Commission was unequivocal in detailing the
anticipated benefits of the transaction, concluding that it “will result in significant public interest
benefits ... because the transaction will foster facilities-based competition in the enterprise
market, a long-standing goal of the Commission.”® The Commission further noted that the
combination would bring substantial public interest benefits by facilitating upgrades to the
infrastructure serving existing customers, and would increase the overall level of competition
and quality of service available to medium-sized and enterprise business customers.* The
Commission also recognized that Detroit had failed to demonstrate that the transaction would
create any competitive harms.*? Nonetheless, while the Commission laudably took steps to
streamline the LFA approval process, it did not alle?iate the central hold-up threat.

The fact that an LFA was able to exercise an unqualified right to hold up a transaction
found to entail substantial public interest benefits, without offering any evidence that the
transaction will harm competition, illustrates precisely why the Commission must clarify that
Section 652 is inapplicable to CLEC-cable transactions. The Commission has left in place a
regime in which a single LFA, for any reason or for no reason, has the ability to leverage its
approval in retum for a settlement from affected parties, which will inevitably reduce the
efficiencies that would otherwise inure to consumers. And although the Commission granted a
waiver with respect to all other franchise areas, parties should not have to carve out particular

territories and thereby introduce substantial inefficiencies into the dynamics of a transaction

" Id q4.
# Id. 1Y 38-39.
49 Id. 19 34, 41.
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First, an unbounded LFA approval requirement would amount to an unconstitutional
delegation of legislative power by Congress. The Constitution requires Congress, in exercising
its Article I legislative power, to “lay down by legislative act an intelligible principle to which
the person or body authorized to [act] is directed to conform.”® Whatever the contours of the
non-delegation doctrine as a matter of modern constitutional law, there has never been any
question that a statute that provides “literally no guidance for the exercise of discretion” is the
epitome of a statute that runs afoul of the non-delegation doctrine.*

Broad delegations of authority are permitted under the non-delegation doctrine only to
the extent the authority can be meaningfully interpreted and implemented as part of a larger
statutory scheme that conveys an apparent national purpose.’’ Notably, the Commission’s
“public interest” authority, which is at the outer limit of permissible delegation, is part of a
regulatory framework that informs the meaning of that standard. For example, in the broadcast
context, the “public interest” has been defined to include considerations of competition, localism,

and diversity. Delegations of authority to private boards also raise particular concerns under the
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Whitman v. Am. Trucking Ass 'ns., 531 U.S. 457, 472 (2001) (emphasis added) (internal
quotation marks and citation omitted).

Id. at 474 (citing Panama Refining Co. v. Ryan, 293 U.S. 388 (1935) (striking down a
statute authorizing the President to restrict the petroleum market where there was “no
criterion to govern the President’s course”).

See, e.g., National Broadcasting Co. v. United States, 319 U.S. 190, 214-15 (1943)
(approving the FCC’s power to grant broadcast licenses “as public convenience, interest,
or necessity requires”); Am. Power & Light, Co. v. SEC, 329 U.S. 90, 105 (1946) (“[I]t
then becomes constitutionally sufficient if Congress clearly delineates the general policy,
the public agency which is to apply it, and the boundaries of this delegated authority.”);
see also 47 U.8.C. § 624 (“Any franchising authority may not regulate the services,
facilities, and equipment provided by a cable operator except to the extent consistent with
this title.”).
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